Enforcement 

1. Refusal to sign consent order
i) The court has a discretion to determine if an accord has been reached, and then (provided agreement is not vitiated by a factor such as non-disclosure or undue pressure : see Edgar v Edgar [1980] 1 WLR 1410) convert terms of agreement into a court order: Xydhias v Xydhias [1999] 1 FLR 683; 
ii) Similarly, the court can give effect to an agreement reached at FDR (an ‘unperfected order’)  Rose v Rose [2002] EWCA Civ 208; [2002] 1 FLR 978;
iii) NB Inherent jurisdiction to strike out/ give summary judgment meritless applications seeking to reopen matters: Rose v Rose [2003] EWHC 505 (Fam); [2003] 2 FLR 197. Power to refuse to hear a party in contempt: Hadkinson v Hadkinson [1952] P 285; Laing v Laing [2007] 2 FLR 199
2. Refusal to sign transfer forms
i) Where a party fails to comply with the transfer of a property ordered by a court (or following a consent order), the court (usually a DJ) has the power to sign the conveyance on behalf of the party where he ‘neglects or refuses’ to comply: s 39 Supreme Court Act 1981; s 38 County Courts Act 1981.
ii) However the court had power to refuse to enforce an executor order where it would be inequitable to do so - because of or in the light of some significant change in the circumstances: Thwaite v Thwaite [1982] Fam 1; L v L [2006] EWHC 956 (Fam); [2008] 1 FLR 26

3. Applicable Rules of Court
i) Enforcement of “family proceedings” comes under Part VII of the Family Proceedings Rules 1991, (e.g. ancillary relief, Schedule 1, but not TOLATA: Schedule 1 of the Supreme Court Act 1981) 
ii) Pursuant to FPR r 1.3(1), where the FPR are silent on any matter of incomplete the old County Court Rules 1981 and the Rules of the Supreme Court 1965 “shall continue to apply”: (‘a preposterous anomaly’, FCP 2009, p 1537)
iii) Most of the Civil Procedure Rules do not apply to ‘family proceedings’ (CPR Part 2.1(2)) – the exceptions are Pt 25 (freezing orders), Pt 35.1-35.14 (expert evidence), some of Pt 44 (qualified by FPR 2.71), and Pt 52 (appeals to the Court of Appeal). 
iv) The enforcement provisions of the CPR (Pts 69-73) however do not apply to family proceedings. Having said that, the provisions of the CPR may be influential – and in practice some courts do use CPR forms where the older CCR/ RSC forms should be used.
4. Tools to Aid Enforcement

i) ‘Mis-drafting’ within the order can be resolved under the ‘slip rule’, provided it is ‘amending clerical mistake or error’: RSC Ord 20, r 11; Swindale v Forder (Forder Intervening) [2007] EWCA Civ 29; [2007] 1 FLR 1905. NB Not CPR 40.12: Mubarak v Mubarik [2007] EWHC 220 (Fam); [2007] 2 FLR 364, para. 81
ii) The ‘liberty to apply’ provision allows the court power to ‘carry the agreement into effect’ (but not varying the substantive terms): Cristel v Cristel [1951] 2 All ER 574
iii) A judgment creditor may apply for oral examination of debtor – cross examination ‘of the severest kind’ – which may include that the debtor produce books or documents, and can be adjourned from time to time. See CCR Ord 25 r 3 or RSC Ord 48 r 1 Mubarak v Mubarak  [2002] EWHC 2171 (Fam); [2003] 2 FLR 553.
iv) Freezing injunctions available post-order under 
a) MCA s 37(2)(a) (Field v Field [2003] 1 FLR 376, (para. 18), Mubarak v Mubarik  [2007] 2 FLR 364) or 
b) Supreme Court Act 1981 s 37(3)/ CPR Part 25 (see Charman v Charman (No 3) [2006] EWCA Civ 1791; [2007] 1 FLR 1237. The court can order substantial disclosure as part of a freezing order : ‘an extremely powerful weapon’: Mubarak v Mubarak [2001] 1 FLR 698

5. Refusal to sell or vacate property 
i) Where the court transfers property etc., it can make a further order for the sale of property “at any time thereafter” (s 24A MCA).

ii) Accordingly, a Mesher charge can be enforced by an application for sale: Thompson v Thompson [1985] FLR 863. 
iii) There is no power to vary a Mesher charge, although a short extension is possible: Swindale v Forder (Forder Intervening)
iv) After the court has ordered a sale, the court can compel a party to deliver up possession: RSC Ord 31, r 1 (FPR r 2.64(3) and thereafter grant a write or warrant of possession (RSC Ord 45; CCR Ord 26, r 17)
6. Judgment Summons
i) A judgment summons can be sought to enforce lump sums, arrears of maintenance and school fees;

ii) Post- Mubarak v Mubarak [2001] 1 FLR 698, the FPR were amended to provide:
a) The creditor must file all written evidence he intends to rely upon (FPR r 7.4(3A))

b) Burden of proof is upon creditor to show debtor has or has had means to pay the sum and has refused or neglected to do so (FPR r.7.4(7B)). 
c) The standard of proof is the criminal standard: Woodley v Woodley [1992] 2 FLR 417
d) The debtor is not a compellable witness (FPR r 7.4(7C)

iii) The court also has the power to make a new order as opposed to an order for committal (FPR r 7.4(9)).
iv) The impact of the Human Rights Act 1998 has made judgment summons a difficult and often very long and costly method.
7. Charging Order

i) The court can make a charging order against land, securities or funds in court held by the debtor beneficially, or securities to secure payment of money due: Charging Orders Act 1979. 

ii) The application is a two-stage process (nisi and absolute) and is susceptible to an application to vary by the debtor.

iii) ‘All of the circumstances of the case’ must be taken into account (s 1(5) of the Act; Harman v Glencross [1986] Fam 81).
iv) Where a judgment creditor is party to the original family proceedings seeks a charging order, the procedure is governed by CCR Ord 31, r 1(2)/ RSC Ord 50. Where a judgment creditor is a trustee in bankruptcy or commercial creditor, CPR Part 73 governs the procedure.

8. Garnishee Orders 

i) A garnishee order, which warns a third party who holds money owed to the debtor (typically a bank), and may direct the third party to pay the judgment creditor; 

ii) The application involves a two-stage process: (a) nisi, which freezes upon service any debt specified in the hands of the garnishee/ (ii) show cause order which binds hands of garnishee.

iii) In family proceedings, the procedure is governed by CCR 1981, Ord 30 and RSC Ord 49 and not CPR (‘Third Party Debt Orders’)

9. Other options with periodical payments

i) A ‘Means of Payment Order’ provides the payments should be by standing order: Maintenance Enforcement Act 1991 s 1(5);
ii) Where the debtor is employed, the most straightforward method of enforcement may an attachment of earnings order – which must not infringe upon the protected earnings rate (Attachment of Earnings Order s 6(5)(b)). An attachment of earnings order can also be made of the court’s own motion (Maintenance Enforcement Act 1991 s 1(3)).
iii) Transfer to the local Family Proceedings Court for enforcement: Maintenance Orders Act 1958, Part 1; FPR r 7.23(1)
10.  Draconian options
i) Petitions in bankruptcy post 1.4.05, can be sought on unpaid “obligation to pay a lump sum or to pay costs” Insolvency Rules r 12.3(2)(a)
ii) Sequestration, i.e. impounding assets as a remedy of last resort: RSC Ord 46 r 5; Clark v Clark [1989] 1 FLR 174

iii) Appointment of a receiver: Supreme Court Act 1981 s 37(1); County Courts Act 1984 s 107; (“almost unknown in ancillary relief proceedings” Ranson v Ranson [2002] 1 FCR 261
11. Conclusion & Reform

i) Enforcement in family proceedings such as ancillary relief is rarely straightforward, involves consideration of a mixture of different Rules of Court (but not the CPR) and can be a lengthy and expensive process. The notorious Mubarak saga is now into its tenth year.
ii) Reform is long overdue: Per Thorpe LJ, Nwogbe v Nwogbe [2000] 2 FLR 744
“In 1998 a subcommittee of the Lord Chancellor’s Ancillary Relief Working Group, chaired by District Judge Roger Bird, considered the tangled web of enforcement remedies throughout the whole field of family proceedings. The subcommittee then reported to the Lord Chancellor recommending the rationalisation and reform of this area of the law” Thorpe LJ, para. 28
iii) See draft Family Proceedings Rules, and Part 32 in particular.
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